-10 -
m scel | aneous item zed deductions for 1996, claimng on that
return that he was entitled to deduct $7,811 of that amount after
taking into account the 2-percent floor of section 67. Petitioner
has no receipts to support the claimed deduction of $3, 654.
Petitioner used the per diem substantiation nmethod of the
appl i cabl e revenue procedures and ascertained the anmount of that
deduction by using the full M&IE rate for each city to which he
travel ed. The $3, 654 deduction related solely to the incidental
expenses which petitioner paid during 1996 while working on the
Fal con.

Respondent determ ned that petitioner was not entitled to
deduct the $3, 784 and $3, 654 amounts clainmed for 1994 and 1996,
respectively.

OPI NI ON

We nust deci de whet her petitioner may deduct the cost of the
incidental travel itenms which he purchased during the subject
years while working away from his personal residence. Petitioner
argues he nmay. Petitioner asserts that he incurred the costs
whi l e worki ng away from hone on business. Petitioner asserts that
the applicabl e revenue procedures nentioned herein dispense with
the need to substantiate the anounts of those costs in order to
deduct them Respondent argues that petitioner may not deduct
t hose costs. Respondent asserts primarily that petitioner had no

tax honme. Respondent asserts secondly that petitioner did not
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expenses paid by an enployee for travel while away from hone
after March 31, 1996). Each of these revenue procedures
clarified that the use of the M& E rates was not mandatory and
that a taxpayer could deduct actual allowable expenses if he or
she had adequate records or other supporting docunentation. See,
e.g., Rev. Proc. 96-28, sec. 1, 1996-1 C.B. at 686; Rev. Proc.
94-77, sec. 1, 1994-2 C B. at 825.

Respondent argues primarily that these revenue procedures have
no applicability to this case because, respondent asserts,
petitioner's enploynent on the Fal con was not away from hone.
Respondent characterizes petitioner as an itinerant, neaning that
he had no tax hone. Respondent asserts that a taxpayer nay have
a tax hone only if he or she incurs duplicative |living expenses.
Respondent asserts that petitioner is without a tax honme because
he did not incur duplicative living expenses since his enpl oyer
furnished himw th neals and | odgi ng wi thout charge. Respondent
asserts that petitioner's clained incidental expenses were not
duplicative of any expense that he actually incurred as to his

personal residence. Respondent relies primarily on Henderson v.

Conmmi ssioner, 143 F.3d 497 (9th G r.1998),affg. T.C. Meno.

1995-559, and Rev. Rul. 73-529, 1973-2 C.B. 37.
We disagree with respondent’'s assertion that petitioner had
no tax hone. This Court's jurisprudence holds that an

individual's tax hone is generally the | ocation of his or her
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princi pal place of enploynent. See Daly v. Comm ssioner, 72 T.C

190 (1979); Kroll v. Conmm ssioner, 49 T.C 557, 561-562 (1968);

cf. Comm ssioner v. Flowers, 326 U.S. 812 (1946). I|f an

i ndi vi dual does not have a principal place of enploynent, we
generally deemthe situs of the individual's permanent residence

to be his or her tax hone. See Ranbo v. Comm ssioner, 69 T.C. 920

(1978); Dean v. Conmm ssioner, 54 T.C. 663 (1970); Leach v.

Comm ssioner, 12 T.C. 20 (1949). W consider a person who has

nei t her a permanent residence nor a principal place of enploynent
to be an itinerant wthout a tax hone. See Wrth v.

Conmmi ssioner, 61 T.C. 855, 859 (1974); Hicks v. Comm ssioner, 47

T.C. 71 (1966).

Petitioner had no principal place of enploynent. He did,
however, have a permanent residence; to wit, his personal
resi dence. W believe that petitioner's tax hone was the situs
of his personal residence in Freeland, where he resided with his

wi fe and their daughter. See Leach v. Commi ssioner, supra. >

Unl i ke the taxpayer in Henderson v. Comm ssioner, supra, who

5 In Leach v. Commissioner, 12 T.C. 20 (1949), we held that
the taxpayer's tax hone was the situs of his personal residence,
and we | et him deduct the costs which he paid to | odge near sone
of his work sites. The taxpayer had no principal place of
enpl oynent and resided in his personal residence with his wfe
and child. He worked away fromthat residence for 49 weeks of
the year and could not nove his wife and child to the area of
any of his work sites mainly because he was at each of the sites
for a short and indefinite period.
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lived wwth his parents practically wthout charge in the situs
that he argued was his tax hone, petitioner was primrily
responsi ble for maintaining financially his personal residence,
he had an ownership interest in his personal residence, and he
contributed to his household there in a val uable and
i ndi spensabl e way. Petitioner also spent a substantial part of
each year at his personal residence. Whereas the taxpayer in

Hender son v. Conm ssioner, supra, worked for his enployer away

fromhis clainmed tax hone approxi mately 85 percent of the year,
petitioner was required by his enployer to be away fromhis
personal residence only 47.4 percent of 1994 and only 56. 4
percent of 1996.

Petitioner also had a legitimte reason for maintaining his
personal residence in Freeland while traveling throughout the
world with and for his enployer. First, petitioner's famly did
not travel with himwhile he worked; thus, petitioner was
required to maintain a famly residence sonewhere. W refuse to
second guess petitioner's decision to maintain his famly
residence in Freeland, instead of noving his famly to the
| ocation of his Florida enployer or to one of the many cities to

whi ch he traveled. Cf. Leach v. Comm ssioner, supra. To have a

tax home for purposes of section 162(a), a taxpayer need not
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had to pay for those living quarters and his neals there as well
as the cost of his personal residence and the neals which his
famly consunmed at the personal residence. According to
respondent, an enpl oyee such as petitioner can never have a tax
home because he continually travels to different cities during
hi s enpl oynent. W di sagree that such continual travel, in and of
itself, serves to disqualify a taxpayer from having a tax hone
for purposes of section 162(a). Regardl ess of where a taxpayer
perfornms nost of his or her work, the fact that he or she
mai ntains financially a fixed personal residence generally neans

that he or she has a tax home soneplace. See Janes v. United

States, 308 F.2d 204 (9th Gr. 1962) (a taxpayer's permanent
residence is his or her tax honme if the taxpayer has no princi pal
pl ace of enploynment, is currently working away fromthat
residence, and incurs substantial continuing |living expenses at

the residence); see also Leach v. Comm ssioner, 12 T.C 20

(1949). Because petitioner incurred throughout the subject years
substantial living expenses in nmaintaining his personal
resi dence, his personal residence was his tax home for purposes

of section 162(a). Cf. Ireland v. Conm ssioner, T.C Meno. 1979-

386.
Respondent's reliance on Rev. Rul. 73- 529, 1973-2 C B. 37,
is msplaced. In addition to the fact that revenue rulings are

not binding on this Court, see Sklar, Geenstein & Scheer, P.C




